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Court of Appeals of the District of Columbia 

No. 5720. 

United States ex Relatione Clifton Manufacturing 

Company, Appellant, 

vs. 

David Burnet, Commissioner of Internal Revenue. 

— 

a Supreme Court of the District of Colunibia. 

At Law. 

No. 79663. | 

United States ex Relatione Clifton Manufacturing 

Company, Petitioner, 

vs. 

David Burnet, Commissioner of Internal 

Respondent. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the alj>ove-entitled 
cause, to wit: 

1 Petition . 

Filed May 29, 1931. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 79663. 

United States ex Relatione Clifton MANbFACTURiNG 

Company, Petitioner, 

vs. 

David Burnet, Commissioner of Internal Revenue, 

Respondent. 

The petition of Clifton Manufacturing Company represents 
to the Court as follows: 

1—5720a 
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1. The petitioner, Clifton Manufacturing Company, is and 
at all times hereinafter mentioned was a corporation organized 
under and existing by virtue of the laws of the State of South 
Carolina, with its principal office at Clifton, South Carolina. 

2. The defendant, David Burnet, is the Commissioner of 
Internal Revenue and is charged with the duty, among others, 
of the determining, assessing and collecting all internal revenue 
taxes, the enforcement of all internal laws, and the scheduling 
or certifying for payment to the Comptroller General of the 
United States, and or to the Secretary of the Treasury, any 
excessive income taxes erroneously or illegally collected to¬ 
gether with interest thereon as provided by law, including the 
allowance or rejection of all claims for refund of such internal 
revenue taxes. 

3. That on or about June 14, 1019 the petitioner filed with 
the Collector of Internal Revenue for its District, a Federal 
income and profits tax return on Treasury Department Form 
1120 for the fiscal year beginning April 1, 191S, and ending 

March 31, 1910: that such return showed a tax liability 
2 of $302,384.25: and that such tax was paid by the 
petitioner as follows: 


June 14,1919 
Sept. 12, 1919 
Dec. 12, 1919 
Mar. 12, 1920 


$90,590.00 
90,590.00 
90,590.00 
90,590.07 


4. That thereafter in May, 1921 the then Commissioner of 
Internal Revenue, made an additional assessment against the 
petitioner of $80,797.77 over and above the amount shown as 
the tax liability on the original return for the fiscal year 1919. 

5. That on or about July 7, 1921, the petitioner filed with 
the Collector of Internal Revenue for its District, an amended 
return of income for the fiscal year ended March 31, 1919, 
which amended return showed the correct tax liability to be 
$305,577.04, and that the tax for said year had been errone¬ 
ously overpaid in the amount of $57,007.17. The petitioner 
accompanied said amended return by claims asking that 
certain portions of such overpayment for 1919 be credited 
against unpaid assessments for the taxable years 1917 and 
1919, and by a claim for refund of the balance as follows: 
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Credit Claim against 1917 assessment. $2,252.03 

“ “ “ 1918 “ . 21,620.14 

Refund Claim. 33,135.04 

Total Overpayment Claimed. $57,007.21 


A copy of said claim for refund is attached hereto as “Ex¬ 
hibit A”. 

The petitioner also filed with the Collector of Internal 
Revenue for its District, a claim for the abatement of the 
additional assessment of $86,797.77, which the Commissioner 
of Internal Revenue had made in May, 1921. 

6. That on December 7, 1925, the petitioner filed with the 
Collector of Internal Revenue for its District a further claim 
for refund for 1919 in the amount of $12,000.00. A copy of 
said claim is attached hereto as “Exhibit B.” 

3 7. That by letter of December 17, 1925, the Com¬ 

missioner of Internal Revenue rejected in its entirety 
petitioner’s claim for refund which was filed on E'ecember 7, 
1925. A copy of said letter of December 17, 1925 is attached 
hereto as “Exhibit C.” 

8. That under date of May 26, 1926, the Commissioner of 
Internal Revenue mailed a letter to the petitioner Showing the 
results of his redetermination for the years 1918 and 1919, 
and indicating a tax liability for 1919 of $423,213.67, or an 
overassessment to be abated of $25,968.35, and an unpaid 
assessment to be collected of $60,829.42. A copy of said letter 
of May 26, 1926 is attached hereto as “Exhibit D.” 

9. That on September 15, 1926, the Commissioner of In¬ 
ternal Revenue abated the said sum of $25,968.35, and that 
under date of October 15, 1926 the taxpayer paid under protest 
and duress the said sum of $60,829.42 plus interest thereon in 
the sum of $19,017.11. 

10. That thereafter on September 20, 1928, the; petitioner 
filed with the Collector of Internal Revenue a refund claim 
for 1919 claiming an overpayment of $100,000.00. A copy of 
said claim is attached hereto as “Exhibit E.” 

11. That on or about October 24, 1929, the Commissioner 
of Internal Revenue determined that the petitioner’s tax 
liability for 1919 had been overpaid in the amount of $103,- 
192.44; that $60,829.42 was refundable, and that $42,363.02 
thereof could not be refunded because it was barred by the 
Statute of Limitations. Said sum of $60,829.42 was refunded 
to the petitioner together with interest of 812,700.^1 on about 
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April 14, 1930. A copy of the Commissioner’s certificate of 
overassessment dated October 24, 1929 is attached hereto as 
“Exhibit F.” 

12. That petitioner’s claim for refund which was filed 

4 on July 7, 1921 related to that part of the overpayment 
which the defendant refuses to refund and such over¬ 
payment of 842,363.02 is not barred by the Statute of Limita¬ 
tions and defendant should refund same by allowing said claim. 

13. That the defendant has not acted upon petitioner's 
claim for refund which was filed on July 7, 1921, and that he 
unlawfully fails and refuses to act upon said claim, either by 
allowing it or by rejecting it; that by reason of the defendant’s 
failure and refusal to act on such refund claim the petitioner 
is prevented from obtaining the refund of the taxes in the 
amount of 842,363.02 to which it is lawfully entitled and for 
the recovery of which it has no other speedy and adequate 
remedy at law in view of the provisions of Section 3226 of the 
Revised Statutes as amended by Section 1113 of the Revenue 
Act of 1926 to the effect that no suit or proceeding for the 
recovery of any internal revenue tax shall be begun after the 
expiration of five years from the date of payment of such tax 
unless begun within two years after the disallowance of the 
part of such claim to which such suit or proceeding relates. 

14. That the acts herein complained of are mandatory and 
do not involve the discretion of the defendant, and that there 
is no other remedy open to the petitioner but to petition 
this Court. 

15. The petitioner further alleges that there is no indebted¬ 
ness of any kind whatever owing by it to the United States. 

Wherefore, the premises being considered, the petitioner 
prays: 

1. That a rule may issue directing the defendant, David 
Burnet, Commissioner of Internal Revenue, to appear before 
this Honorable Court and show cause if any there be, why 
a writ of mandamus should not be issued commanding and 

directing him to pass upon petitioner’s claim for refund 

5 which was filed on July 7, 1921 for the year 1919, 
either by allowing or rejecting the same and notifying 

petitioner of such action as required by law. 

2. For such other and further relief to which the petitioner 
may be justly entitled. 

WARD LOVELESS, 

FREDERICK O. GRAVES, 

W. A. SUTHERLAND, 

Attorneys for Petitioner. 


DAVID BURNET, COMMR. OF INT. REV. 5 

State of South Carolina, 

County of Spartanburg , 55 : 

J. C. Evins, being first duly sworn, deposes anc| says that 
he is the Treasurer, of the Clifton Manufacturing Company, 
a corporation, the petitioner herein, that he has read the fore¬ 
going petition and knows the contents thereof, that the facts 
stated therein are true to the best of his knowledge, informa¬ 
tion and belief. 

J. C. EVINS. 

Subscribed and sworn to before me this 26th d4y of May, 
1931. 

[seal.] JAMES M. OELAND, 

Notary Public. 

My commission expires at pleasure of Governor. 

6 Exhibit “A.” 

Treasury Department, U. S. Internal Revenue. 

Claim for Refund. 

Taxes Erroneously or Illegally Collected; Also Amounts Paid 
for Stamps Used in Error or Excess. 

Important.—This claim should be forwarded to the Col¬ 
lector of Internal Revenue to whom the Tax was paid and 
must be accompanied by Collector’s Receipt therefor. 

Date of plainly stamped here: 7/8. 

State of South Carolina, 

County of Spartanburg , ss: 

Write Name so it can be easily read. I (Name of claimant) 
Clifton Manufacturing Company, (Address of claimant; give 
street and number as well as city or town, and State; Carded) 
Clifton, S. C. 

This deponent, being duly sworn according to law, deposes 
and says that this claim is made on behalf of claimant named 
above, and that the facts stated below’ with reference to the 
claim are true and complete: 

1. Business engaged in by claimant: Manufacture of Cotton 
Goods. 

2. Character of assessment or tax (State for or )jpon what 
the tax was assessed or the stamps affixed): Income & Excess 
Profits Tax for fiscal year 1919. 
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3. Amount of assessment or stamps: S362,384.25. 

4. Amount now asked to be refunded (or such greater 
amount as is legally refundable): S33,135.04. 

5. Date of payment of assessment or purchase of stamps: 
April 15, June 15, Sept. 15, <fc Dec. 15, 1919. 

Deponent verily believes that the amount stated in Item 4 
should be refunded and claimant now asks and demands 
refund of said amount for the following reasons: 

The original return filed for fiscal year 1919 showed a total 
tax liability of §362,384.25, which was fully paid as same 
became due. We are filing herewith amended return for the 
fiscal year 1919, which shows proper adjustment of inventory 
of stock in process and other adjustments, so as to show our 
true net income and the total tax shown to be due by said 
amended return is §305,377.04. This overpayment of tax 
for said vear is §57,007.17—of this amount a Claim for Credit 

V t 

is filed to be applied on additional tax due for fiscal year 1917, 
as shown by amended return amounting to §2,252.03, and a 
Claim for Credit is filed to be applied on additional tax due 
for fiscal year 1918, as shown by amended return, amounting 
to §21,620.14. Refund is claimed for §33,135.04, as stated 
above, this representing the balance of the overpayment of 
tax for 1919, as per amended return for said fiscal year filed 
this day. 

7 And this deponent further alleges that the said 

claimant is not indebted to the United States in any 
amount whatever, and that no claim has heretofore been pre¬ 
sented, except as stated herein, for the refunding of the whole 
or any part of the amount stated in Item 3. 

(Signed.) J. C. EVINS. 

Write Name so it can be easilv read. 

Sworn to and subscribed before me this 6th day of J., 19—. 

(Signature illegible,) 

Collector of Internal Revenue. 

Rec’d. Ju. —, 192-. No. 53. South Carolina. 

Exhibit “B’\ 

Treasury Department, Internal Revenue Service. 

Collector’s N-.: — District: -. Account number: J- 

40039. Date received: Received Dec. 7, 1925.-, 

Collector of Internal Revenue, District of South Car. 
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Important.—File with Collector of Internal Revenue where 
assessment was made. Not acceptable unles^ completely 
filled in. 

Claim for 
Abatement of Tax Assessed. 

Credit Against Outstanding Assessments. 

X Refund of Taxes Illegally Collected 
Refund of Amounts Paid for Stamps Used in Erilor or Excess. 
557. 

Notice to Collector.—Collector must indicate in block 
above the kind of claim, except in Income Tax c$ses. 

Date received by Administrative Unit.— 

stamp here: D^c. 14, 1925. 

910,845. 

State of South Carolina, 

County of Spartanburg , ss: 

i 

Type or print. (Name of taxpayer or purchaser of stamps) 
Clifton Manufacturing Co., (Residence—give street and 
number as well as city or town and state) Clifton, South 
Carolina, (Business address) Clifton, South Carolina. 

mi • i j 1 • l *1 1» < 1 


This deponent, being duly sworn according to 
and says that this statement is made on behalf 
payer named, and that the facts given 


aw, deposes 
of the tax- 
below with 


8 reference to said statement are true and complete: 

Period. 

From April 1. 

To March 31. 


Year. 

1918 

1919 


1 . Business in which engaged: Cotton Cloth Alanufacture. 

2 . Character of assessment or tax (State for oi^ upon what 
the tax was assessed or the stamps affixed): Income and 
Excess Profits Tax. 

3. Amount of assessment or stamps purchased: $362,384.25. 

4. Reduction of Tax Liability requested (Income and 
Profits Tax): 812,000.00. 

5. Amount to be abated: 8-. 

6 . Amount to be refunded (or such greater ariiount as is 

legally refundable): 8-. 


or indorse- 
12/12/19, 


7. Dates of payment (see Collector’s receipts 
ments of canceled checks): 6/14/19, 9/12/19, 

3/12/20, Fisc. 3-31-1919. (If statement covers jmcome tax 
liability, items 8-11, inclusive, must be answered.) 
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8 . District in which return (if any) was filed: Columbia, S. C. 

9. District in which unpaid assessment appears:-. 

10. Amount of overpayment claimed as credit: 8-. 

11. Unpaid assessment against which credit is asked, period 

from-,-, to-,-: $-. 

Deponent verily believes that this application should be 
allowed for the following reasons: 

The United States Board of Tax Appeals in the case of 
the Guaranty Construction Company, decision #933 states 
that the invested capital for the taxable year should not be 
reduced on account of the prior years taxes. It is, therefore, 
respectfully requested that a recomputation of the tax of this 
corporation be made without reducing the invested capital 
due to the prior years taxes. 

It is requested that this claim not be acted upon until the 
Commissioner has either acquiesced to the decision of the 
United States Board of Tax Appeals or until a decision has 
been made on the question in a higher court. 

(Attach additional sheets if necessary.) 

(Signed) CLIFTON MFG. CO., 

J. C. EVINS, Treas. 


Sworn to and subscribed before me this 4th day of Dec., 
1925. 

i J. B. JA— 

(Title) Notary Public. 


(This affidavit may be sworn to before a Deputy Collector 
of Internal Revenue or Revenue Agent without charge.) (2.) 

(On face:) Received Dec. 11, 1925, Claims Control. 
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Exhibit “C.” 
(Copy.) 


IT :R :CC :3-HRB. 


i December 17, 1925. 

Clifton Manufacturing Company, 

Clifton, South Carolina, 

Sirs: 

Your claim for refund of $12,000.00, income tax for the 
fiscal year 3 31 1919 has been examined. 


DAVID BURNET, COMMR. OF INT. REV^ 9 

! 

I 

The claim is based upon the decision of the Ignited States 
Board of Tax Appeals in the case of the Guaranty Construc¬ 
tion Company to the effect that surplus at the beginning of 
any taxable year may not be reduced in computing invested 
capital on account of taxes payable within the year upon the 
income of the preceding taxable year. 

You are advised that the Commissioner has not acquiesced 
in this determination by the United States Board of Tax 
Appeals. 

The claim will, therefore, be rejected and listed on the next 
schedule to be approved by the Commissioner. 

Respectfully, 

C. R. NASH, 

Assistant to the Commissioner, 
By W. T. SHERWOOD, 

Head of Division. 


Exhibit “D.” 


IT :E :SM-60D. 
GMC-A-14150-1. 
B-14151-1. 


(Copy.) 

Statement. 


May 26, 1926. 

In re Clifton Manufacturing Company, Clifton, South Carolina. 


Fiscal Years Ended: 


Deficiency 
in tax. 


Over- 

nlssessment. 


March 31, 1918. $37,313.46 

March 31, 1919. 


$25,968.35 


Reference is made to your brief dated February 26, 1924, 
in which you protest against (1) the failure of the Bureau to 
allow depreciation on the cost of fixed assets previously charged 
off but later restored, (2) failure of the Bureau to adjust 
merchandise inventory to the basis of “Cost or market value, 
whichever is lower,” and (3) failure of the Bureau to give con¬ 
sideration to the corporation’s appeal for relief un^ler Sections 
327 and 328 of the Revenue Act of 1918. 


2—5720a 
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After a careful review of your protest and of all the evidence 
submitted in support of your contentions, you are advised 
that the Bureau holds that (1) your contention with respect 
to depreciation allowance is correct, (2) your contention with 
respect to inventory adjustments is not conceded for the reason 
that the evidence submitted does not justify the change re¬ 
quested, and (3) your case has been given careful consideration 
and the denial of your application under the provisions of 
Section 328 of the Revenue Act of 1918 is sustained by a proper 
comparison of your corporation with a group of representative 
concerns which are similarly circumstanced as nearly as may 
be with respect to the material factors mentioned in the Act. 
Accordingly, the conclusions with respect to your application 
for assessment of your profits tax under the provisions of 
Section 328 of the Revenue Act of 1918, as set forth 
11 in Bureau letter dated January 10, 1925, are sustained. 

The revised computation of your tax liability for the 
fiscal years ended March 31, 1918 and 1919, is as follows: 

Fiscal Year Ended March 31, 191S. 

Income. 

Disclosed by revenue agent’s re¬ 
port dated January 1, 1923. $854,349.32 

Plus: 

Closing inventory understated. 16,307.59 


$S70,656.91 

Minus: 

Opening inventory under¬ 
stated. $15,709.82 

Depreciation allowed on as¬ 
sets restored. 13,945.23 

- 29,655.05 


Revised net income. $841,001.86 

In view of the fact that your amended merchandise in¬ 
ventory as at March 31, 1917, was taken on the basis of cost, 
as disclosed by your brief dated April 6, 1923, your income 
has been decreased by $15,709.S2. 

An examination of your brief dated April 6, 1923, indicates 
that your amended merchandise inventory as at March 31, 
191S, was taken on the basis of cost or market, whichever was 
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lower. In view of the fact that your original inventory as at 
March 31, 1918 was taken on the basis of cost as disclosed by 
your returns, no change can now be made. Where amended 
returns are filed, it is not permissible to value th^ inventories 
in the amended returns on a basis difference fr^m that em¬ 
ployed in the original returns, unless the audit oj 
in this office reveals the necessity for employing a different 
basis. The following comparative schedule is submitted for 
your information. 


12 Inventory, March 31, 1918. 

Per agent’s 
report. 

Cotton. 8613,837.50 

Stocks in process. 174,912.68 

Finished goods. 138,155.18 

Waste. 12,580.30 

Fuel. 238.00 

Supplies. 48,128.56 


Cost as 
amended. 

$610,327.12 
192,326.23 
140,559.60 
' 12,580.30 
238.00 
48,128.56 


8987,852.22 81 


Minus 


i 004,159.81 
987,852.22 


Increase 


Number of 
pounds. 


Cost per 
pound. 


Raw Cotton. 2,047,678 

Stock in process: 

Carding. 178,288 

Spinning. 22,884 

Spooling. 325,971 

Weaving. 21,840 


8.29805815 $610,327.12 


816,307.59 


Total 

cost. 


3233 

3430 

3625 

3955 


67,640.51 
I 7,883.51 
118,164.49 
8,637.72 


549,083 


Finished Goods. 394,166 .3566 


The cost per pound includes cost of cotton ancj waste plus 
labor and burden. 

Depreciation on assets of 8357,781.91 has beei^ allowed at 
the same rates as shown in the revenue agent’s report. 


$192,326.23 
140,559.60 
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Invested Capital. 

1918 Act. 


Capital stock, March 31, 1917. 81,000,000.00 

Surplus, March 31,1917. 733,047.31 

Reserve for Federal taxes. 9,000.00 


81,742,047.31 

Additions: 

Opening inventory increase. 15,709.82 

Assets restored. 8357,781.91 

Less: Depreciation to March31, 

1917. 87,498.52 

- 270,283.39 


82,028,040.52 


13 Brought forward. 82,028,040.52 

Reductions: 

1916 income tax. 81,088.89 

1916 additional tax. 143.95 

1917 tax prorated. 7,391.83 

- 8,624.67 


Revised invested capital. 82,019,415.85 

Invested Capital. 


1917 Act. 


Capital Stock, March 31, 1917. 81.000,000.00 

Surplus, March 31, 1917 . 733,047.31 

Reserve for Federal Taxes. 9,000.00 


81,742,047.31 

Additions: 

Opening inventory increased. 15,709.82 

Assets restored. 8357,7S1.91 

Less: Depreciation to March 31, 

1917. S7,498.52 

- 270,283.39 


Capital and surplus, April 1, 1917 


82,028,040.52 
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Reductions: 

1916 income tax. $1,088.89 

1917 additional tax. 143.95 

1917 tax prorated. 7,434.95 

- 8,667.79 

Revised invested capital. $2,019,372.73 

The capital stock outstanding, surplus and tru^ reserve as 
at the beginning of the taxable year, as disclosed by the revenue 
agent's report dated January 1, 1923, is the basis for! the compu¬ 
tation of your invested capital. 

Your surplus as at March 31, 1917 has been increased by 
$15,709.82 on account of the adjustment of your opening 
inventory. 

Federal income taxes for 1916 amounting to $1,232.84 have 
been eliminated from your invested capital on account of being 
a liability as at March 31, 1917. 

For the purpose of computing invested capital, Fed- 
14 eral income taxes are deemed to have been paid out of 
the net income of the taxable year for whi^h they are 
levied. Amounts payable on account of such takes for the 
preceding year may be included in the computation of invested 
capital only until such taxes become due and payable. Your 
1917 tax liability of $14,464.12 has, therefore, been prorated 
on the above basis. 

The cost of assets in the amount of $357,78 j.91, which 
were charged to expense in prior years less depredation sus¬ 
tained to March 31, 1917, has been restored to invented capital. 


Excess profits credit, 1917 Act. $144,356.10 

Excess profits credit, 1918 Act. 164,553.27 

War profits credit, 1918 Act. 204,941.59 


Tax Computations, 1917 Act. 


Total profits tax. 

Net income. 

Less Credits: Profits tax 

Taxable at 2%. 

Taxable at 4%. 

Income tax at 2%. 

Income tax at 4%. 


. $269,753.87 

$841,001.86 

269,753.87 
— 

$571,247.99 

571,247.99 

. 11,424.96 

. 22,849.92 


Total tax under 1917 Act 


04,028.75 
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Tax liability under 1917 Act (9/12 of $304,- 
028.75). 228,021.56 

Tax Computations, 1918 Act. 

Total profits tax. $508,848.22 

Net income. $841,001.86 

Less Credits: 

Profits tax.. . $508,848.22 
Exemption... 2,000.00 

--- 510,848.22 


Taxable at 12%. $330,153.64 

Income tax at 12%. 39,618.44 


Total tax under 1918 Act. $548,466.66 

Tax assessable under 1918 Act (3/12 of $548,- 
466.66). 137,116.67 


15 Tax Liability. 


Tax assessable under 1917 Act. $228,021.56 

Tax assessable under 191S Act. 137,116.67 

Total tax liability. $365,138.23 


Tax assessed: 

Original tax on return, Form 
1031, May 1918 List, Page 


389, Line 7. $171,002.90 

Original tax on return, Form 

1120, Account #41219. 50,638.75 

Original tax on return, Form 

1120, Account #41219. 3,762.86 

Additional tax, May 1921 List, 

Page 4, Line 2. 102,420.26 


Total tax previously assessed. $327,824.77 


Additional tax due 


$37,313.46 
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Fiscal Year Ended March 31, 1919. 

Income. 

Disclosed by revenue agent’s report dated 

January 1, 1923. $768,058.52 

Plus: 

Closing inventory understated. 


Minus: 

Opening inventory. 

Expenses. 

Depreciation on assets re¬ 
stored .. 


816,307.59 
5,000.00 

14,149.59 


77,445.37 


8845,503.89 


35,457.18 


Revised net income. $810,046.71 

An examination of your brief dated April 6, 1923, indicates 
that your amended merchandise inventory as at March 31, 
1919 was taken on the basis of cost or market, whichever was 
lower. In view of the fact that your original inventory as at 
March 31, 1919, was taken on the basis of cost, as disclosed by 
your returns, no change in the method of valuing your in¬ 
ventories can now be made. Where amended Returns are 
filed, it is not permissible to value the inventories in 
16 the amended returns on a basis different from that 
employed in the original returns, unless the audit of 
the returns in this office reveals the necessity for ejmploying a 
different basis. The following inventory schedule 4 submitted 
for your information: 


Inventory, March 31, 1919. 


Raw’ cotton. 

Stock in process. 
Finished Goods.. 

Waste. 

Fuel. 

Supplies. 


Per agent’s report. 


Amended. 


8498,874.31 

209,781.08 

606,689.91 

1,867.90 

7,059.25 

74,850.19 


$$00,421.31 
226,546.25 
$65,823.11 
1,867.90 
7,059.25 
74,850.19 


81,399,122.64 $1,$76,568.01 
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Minus 


1,399,122.64 


I ncrease. 877,445.37 


Raw* cotton. 

Number of 
pounds. 

.. 1,942,523 

Cost per 
pound. 

8.2576141 

Total 

cost. 

8500,421.31 

Stock in process: 
Carding. 

198,112 

.3565 

70,626.93 

Spinning. 

23,734 

.3859 

9,158.95 

Spooling. 

.. 331,727 

.4112 

136,406.14 

Weaving. 

22,475 

.4607 

10,354.23 


S226,546.25 


Finished Goods.... 

... 1,368,824 

.4863 

8665,659.11 

u u 

1,640 

.10 

164.00 


1,370,464 


S665,823.11 


Cost per pound includes cost of cotton and waste plus labor 
and burden. 

Your inventory as at March 31, 1918 has previously been 
explained. 

17 Donations made by a corporation for purposes con¬ 
nected with the operation of its business when limited 
to charitable institutions, hospitals, or educational institutions 
conducted for the benefit of its employees or their dependents, 
are a proper deduction as ordinary and necessary expenses. 
The donation of 85,000.00 has, therefore been allowed as a 
deduction from income. 

Depreciation on capital expenditures in the amount of 
8357,781.91, restored to .the asset accounts, has been allowed 
as a deduction from gross income. 

Invested Capital. 

Capital stock, March 31, 1918. 81,000,000.00 


Surplus, March 31,1918. 1,487,234.41 

Reserve for Federal taxes. 9,000.00 


82,496,234.41 















David bur net, commr. of int. rev 
Additions: 

Opening inventory increased. 

Assets restored. $357,781.91 

Less: Depreciation sustained to 
March 31, 1918. 101,443.75 
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16,307.59 


Reductions: 

1916 additional tax. $143.95 

1917 additional tax. 5,552.79 

1918 tax prorated. 170,270.22 

Revised invested capital. 


256,338.16 
$21,768,880.16 


175,966.96 
i 592,913.20 


or the com¬ 
en increased 
ent of your 


The capital stock outstanding, surplus and true reserve as 
at the beginning of the taxable year, as disclosed by the revenue 
agent’s report dated January 1, 1923 is the basis 
putation of your invested capital. 

18 Your surplus as at March 31, 1918 has be 
by $16,307.59 on account of the adjustm 
opening inventory. 

Additional Federal taxes for 1916 and 1917 in the amounts 
of $143.95 and $5,552.79, respectively, have beeij eliminated 
from your invested capital on account of being a) liability as 
at March 31, 1918. 

For the purpose of computing invested capital, Federal 
income taxes are deemed to have been paid out of the net 
income of the taxable year for which they are levied^ Amounts 
payable on account of such taxes for the preceding ^ear may be 
included in the computation of invested capital only until 
such taxes become due and payable. Your 1918 iax liability 
of $365,138.23 has, therefore, been prorated on the above 
basis, resulting in the elimination of $170,270.22 from your 
invested capital at April 1, 1918. 

Capital expenditures in the amount of $357,^81.91, less 
depreciation sustained to March 31, 1918, which w 
to expense in prior years, have been restored to yoj 
capital for the same reason as previously explained 

3—5720a 


ere charged 
ur invested 
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Excess profits credit. $210,433.06 

War profits credit. 262,291.32 

Profits tax for full year at 1918 rates. 438,204.31 

Profits tax for full year at 1919 rates. 178,215.55 

Profits tax for 9 months, 1918 rates. 328,653.23 

Profits tax for 3 months, 1919 rates. 44,553.89 


Total profits tax. S373,207.12 

19 

$373,207.12 


Net income. SSI0,046.71 

Less credits: 

Profits tax. . . 8373,207.12 
Exemption... 2,000.00 

- 375,207.12 


Subject to tax at 12% 

and 10%. $434,839.59 

Income tax at 12%. 

Income tax at 10%. 


$39,135.56 

10,870.99 


Total tax assessable 


8423,213.67 


Tax assessed: 

Original tax on return, Account 

#40039, July. 8362,3S4.25 

Additional tax, Mav 1921 List, 

Page 4, Line 3... V .. 86,797.77 

- 449,182.02 


Overassessment. 825,968.35 

In accordance with the above conclusions, your 1918 claim 
for the abatement of 880,800.12 will be rejected in full. Your 
1919 claim for abatement of 886,797.77; refund of 833,135.04; 
credit of $21,620.14, and credit of $2,252.03, aggregating 
8143,804.9S will be allowed for $25,968.35 and rejected for 
$117,836.63. 

The overassessment shown above will be made the subject 
of a Certificate of Overassessment which will reach you in due 
course through the office of the Collector of Internal Revenue 
for your district, who thus will be officially notified of the 
rejections. 
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Upon receipt of notice and demand from that) official, pay¬ 
ment should be made to his office in accordance with the con¬ 
ditions of his notice. 

In accordance with the provisions of Section 2S3 (e) of the 
Revenue Act of 1926, the right of appeal to the United States 
Board of Tax Appeals under Section 274 of the Revenue Act 
of 1926, as indicated on Page 1 of this letter, refers also the 
determination for the fiscal year 1919. 

20 A copy of this communication has be^n forwarded 
to your authorized representative, Mr. D. S. Robert, 
15 Ashburton Place, Boston, Massachusetts. 

Exhibit “E.” 

(Execute Separate Form for Each Tax Period.) 

Treasury Department, Internal Revenue Service. 

Comptroller General U. S., January IS, 1932. 

Collector's Notation.—District: S. C. Account number: 
July 1919, 40039. Date received: Received Sep. 20, 1928. 

Collector Internal Revenue. Stamp here:- 1 —, Collector 

of Internal Revenue. 

I 

Important.—File with Collector of Internal Revenue where 
assessment was made. Not acceptable unlessl completely 
filled in. I 

Claim for 

Abatement of Tax Assessed. 

Credit Against Outstanding Assessments. 

X Refund of Taxes Illegally Collected. 

Refund of Amounts Paid for Stamps Used in Error or Excess. 
557. 

Notice to Collector.—Collector must indicate in block 
above the kind of claim, except in Income Tax c^ses. 

Date received by Administrative Unit: 

Sep. 25, 1928. $tamp here: 

■ 

2,066,725. 

State of South Carolina, 

County of Spartanburg, ss: 

Type or print. (Residence—give street and nurjiber as well 
as city or towm and State) Clifton Manufacturing Company, 
(Business address) Clifton, South Carolina. 
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This deponent, being duly sworn according to law, deposes 
and says that this statement is made on behalf of the taxpayer 
named, and that the facts given below with reference to said 
statement are true and complete: 
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Period. Year. 

From April 1. 1918 

To March 31. 1919 


1. Business in which engaged: Manufacturers of Cotton 
Cloth. 

2. Character of assessment or tax (State for or upon what the 
tax was assessed or the stamps affixed): 8423,213.67. 

3. Amount of assessment or stamps purchased: 819,017.11. 

4. Reduction of Tax Liability requested (Income and 

Profits Tax): 8-. 

5. Amount to be abated: 8-. 

0. Amount to be refunded (or such greater amount as is 
legally refundable): 8100,000.00. 

7. Dates of payment (see Collector’s receipts or indorse¬ 
ments of canceled checks): 8362,384.25—1919-1920; Prin. 
860,S29.42, Int. 819,017.11—10-5-26. (If statement covers 
income tax liability, items 8-11, inclusive, must be answered.) 

8. District in which return (if any) was filed: Columbia, 
S. C., Division. 

9. District in which unpaid assessment appears:-. 

10. Amount of overpayment claimed as credit: 8-. 

11. Lmpaid assessment against which credit is asked, 

period from-,-, to-,-: 8-. 

Deponent verily believes that this application should be 
allowed for the following reasons: Commissioner erred in dis¬ 
allowing Taxpayer s claim that its inventory be taken at cost 
or market whichever is lower instead of at cost, thus overstating 
taxpayer’s income for the year 1919. 

(Attach additional sheets if necessary.) 

(Signed) CLIFTON MANUFACTURING 

COMPANY, 

J. C. EVINS, 

Treasurer. 

Sworn to and subscribed before me this 19 day of Sept., 
1928. 


JAMES M. OELAND, 
(Title) N. P. for S. C. 
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(This affidavit may be sworn to before a Deputy Collector 
of Internal Revenue or Revenue Agent without charge.) (1.) 

22 Exhibit “F.” 

(Copy.) 

Treasury Department, Office of Commissioner of Internal 

Revenue, Washington. 

Income Tax Unit, IT:C:CC. 

Certificate of Over assessment. 

Number: 2,066,725. Allowed: $60,829.42. Schedule No. 
36360. Dated October 24, 1929. 

Clifton Manufacturing Company, 

Clifton, South Carolina. 

Sirs: 

An audit of your income tax return, Form 1120 and a con¬ 
sideration of all the claims (if any) filed by you for the fiscal 
year ended March 31, 1919 indicates that the tax assessed for 


this year was in excess of the amount due: 

Original assessment, Account #40039. $362,384.25 

Additional assessment, May 1921, Page 4, 

Line 3. 86,797.77 

$449,182.02 

Less: Amount previously allowed. 25,968.35 

Net tax assessed. $423,213.67 

Tax liability. ^20,021.23 

Overassessment. $103,192.44 

Barred by statute. 42,363.02 

_i_ 

Net overassessment. ^60,829.42 


This overassessment is recommended in the revenue agent’s 
report, which is approved by this office and has beeji accepted 
by you. 

Your claim for refund of taxes to the extent not herein 
allowed was disallowed by the Commissioner as of the date of 
the schedule above noted. 

(See statement attached.) 
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OO 


The amount of the overassessment will be abated, credited, 
or refunded as indicated below. (You will be relieved 

23 from the payment of any amount abated: if an over¬ 
payment has been made and other taxes are due, credit 

will be made accordingly, and any amount refundable is 
covered by a Treasury check transmitted herewith.) 

Included in the accompanying check is interest in the 
amount stated below, allowed on the refund or credit. 
Respectfully, 

DAVID BURNET, 

i Deputy Commissioner, 

(Signed) By CHARLES P. SUMAN, 

Head of Division . 

Abated:-. 

Credited:-. 

To Tax, Year-,-:-. 

Refunded: $60,829.42. 

Interest: $12,700.01. 

Note. —The interest, if any, included herein is taxable 
income, and must be included in your income tax return for 
the vear in which received. 

24 IT :C :PrA. LJC-F. 

In re Clifton Manufacturing Company, Clifton, South Carolina. 

Fiscal Year Ended March 31, 1919. 

Net income as shown by books. $751,604.94 

Add: 

1. Donations. 

2. Income taxes. 

3. Furniture and fixtures. 

4. Depreciation disallowed.... 

5. Closing inventory adjust¬ 

ment . 


Deduct: $906,811.23 

6. Liberty Bond interest. $2,483.20 

7. Additional state and county 

taxes allowed. 10,293.16 


$7,778.00 
8,343.10 
4,102.46 
3,512.80 

131,469.93 

- 155,206.29 
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8. Opening inventory adjust¬ 

ment. 207,316.49 

9. Expenses. 5,000.00 

10. Depreciation on assets re¬ 
stored. 14,149.59 


239,242.44 


Corrected net income. $667,568.79 

Explanation of Adjustments. 

1. Donations are not allowable deductions from income in 
accordance with Article 562, Regulations 45. 

2. Deduction of Federal income taxes disallowecj in accord- 
dance with Article 131, Regulations 45. 

3. Loss on sale of assets which could not be verified. 

4. Estimated deduction from plant account disallowed in 
accordance with Article 161, Regulations 45. 

5. To adjust inventories to conform to prices and quantity 
as at March 31, 1919. 

6. Nontaxable interest received. (Article 781, 

tions 45.) 

25 7. The total state and county taxes paid 

able deductions from income. (Section 2f4 of the 
Revenue Act of 1918.) 

8. Opening inventory adjustment to conform to 
quantity at March 31, 1918. 

9. Donations made by a corporation for purposes 
with the operation of its business, when limited to 
institutions, hospitals, or educational institutions Conducted 
for the benefit of its employees or their dependents, are a 
proper deduction as ordinary and necessary expenses. The 
donation of 85,000.00 has, therefore, been allowed a^ a deduc¬ 
tion from income. 

mount of 


Regula- 
are allow¬ 


ances and 

connected 

charitable 


10. Depreciation on capital expenditures in the a 
8357,781.91, restored to the asset accounts, has bee^i allowed 
as a deduction from gross income. (Article 161, Regulations 
45.) 

Invested Capital. 

Capital stock, March 31, 1918. 81,00p,000.00 

Surplus, March 31, 1918. 1,487,234.41 

Reserve for Federal taxes. 9,000.00 


82,49$,234.41 
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Additions: 

1. Assets restored. $357,781.91 

Less: Depreciation sustained to 

March 31, 1918. 101,443.75 

- 256,338.16 


$2,752,572.57 

Reductions: 

2. Net decrease in inventories. . $9,884.05 

3. 1916 additional tax. 143.95 

4. 1917 additional tax. 5,552.79 

5. 1918 tax prorated. 166,335.24 

- 181,916.03 


Revised invested capital. $2,570,656.54 

26 Explanation of Adjustments. 

The capital stock outstanding, surplus and true reserve as 
at the beginning of the taxable year, as disclosed by the 
Revenue Agent's report dated January 1, 1923, are the bases 
for the computation of your invested capital. 

1. Capital expenditures less depreciation sustained to 
March 31, 1918, >vhich were charged to reserve in prior year, 
have been restored to invested capital. (Article 840, Regu¬ 
lations 45.) 

2. Surplus reduction due to decrease in inventory as at 
March 31, 1918. (Article 841 (1), Regulations 45.) 

3-4. Additional Federal taxes for 1916 and 1917 have been 
eliminated from invested capital on account of being a liability 
as at March 31, 1918. (Article 841 (1), Regulations 45.) 

5. For the purpose of computing invested capital, Federal 
income taxes are deemed to have been paid out of the net in¬ 
come of the taxable year for which they are levied. Amounts 
payable on account of such taxes for the preceding year may 
be included in the computation of invested capital only until 
such taxes become due and payable. Your 1918 tax liability 
of $357,260.31 has, therefore, been prorated on the above 
basis, resulting in the elimination of $166,335.24 from your 
invested capital as at April 1, 1918. 

Computation of Tax. 


Net income 
Invested capital 


$667,568.79 

2,570,656.54 
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Excess Profits Credit. 

8% of invested capital. $205,652.52 

Exemption.. 3,000.00 

Excess profits credit. 

War Profits Credit. 


10% of invested capital. ^257,065.65 

Exemption. j 3,000.00 



War profits credit. 8260,065.65 

i 

27 Excess Profits Tax under 191S Act. 

Excess 

Net profits Balance Amount 

income. credit. taxable. Rate. of tax. 

20% of Invested 


Capital. S514.131.31 S20S.652.52 §305,478.79 30% §91,643.64 

Over 20% of In¬ 
vested Capital. 153.437.48 . 153,437.48 65 99,734.36 

Totals. S667,56S.79 §208,652.52 §458,916.27 §191,378.00 

War Profits Tax. 


Net income, taxable year. S667,568.79 

War profits credit. 260,065.65 

Balance taxable at S0%. §407,503.14 

Tax at 80%. S326,002.51 

Less: Excess profits tax. 191,378.00 


War profits tax. 

Total excess profits and war profits tax. 

Proportion of 19IS rates—9/12. 

Excess Profits Tax at 1919 Rates. 

Excess 

Net profits Balance 

income. credit. taxable. Rate. 

20% of Invested 

Capital.S514,131.31 S208,652.52 S305,478.79 20% 

Over 20% of In¬ 
vested Capital. 153,437.48. 153,437.48 40 

Totals.... §667,568.79 §208,652.52 §458,916.27 

4—5720a 


§134,624.51 

§326,002.51 

§244,501.88 

l 

j 

Amount 
of tax. 

§61,095.76 

61,374.99 

§122,470.75 
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Portion at 1919 rates—3/12. $30,617.69 


1918 portion excess and war profits taxes. $244,501.88 

1919 portion profits taxes. 30,617.69 


Total war and excess profits taxes. 

Net income.. $667,568.79 

Less: 

War profits and excess profits 

taxes. $275,119.57 

Exemption. 2,000.00 

- 277,119.57 


$275,119.57 


Balance tax at 12% and 10%. $390,449.22 


Tax at 12%, $46,853.91, 9/12, 191S portion_ $35,140.43 

Tax at 10%, $39,044.92, 3/12, 1919 portion_ 9.761.23 

- 44,901.66 


Tax liability 


$320,021.23 


28 


* 


Rule to Show Cause. 
Filed May 29, 1931. 


* 


Upon consideration of the petition of the Clifton Manu¬ 
facturing Company filed in the above entitled cause on the 
29th day of May, 1931, it is by the Court this 29th day of 
May, 1931, 

Ordered that the respondent, David Burnet, Commissioner 
of Internal Revenue of the United States, appear in this Court 
on or before 10 o'clock A. M. on the 18th day of June, 1931 
and show cause if any he have, why the prayer of said petitioner 
should not be granted and a writ of mandamus issued against 
him as therein prayed, provided, however, that a copy of this 
order be served upon said respondent on or before the 2nd day 
of June, 1931. 

By the Court: JENNINGS BAILEY, 

Justice. 


Marshal's Return. 


Served a copy of the within rule on above named David 
Burnet, Commissioner of Internal Revenue, personally 5, 29, 
’31. 

EDGAR C. SNYDER, 

U. S. Marshal in and for 

the Dist. of Columbia , 
By H. C. ALLEN, 

Deputy U. S. Marshal. 

K. 












DAVID BURNET, COMMR. OF INT. REV 


27 


29 


Answer of Respondent. 
Filed June 19, 1931. 


David Burnet, Commissioner of Internal Revenue, re¬ 
spondent herein, by Harris F. Mires, Acting Commissioner of 
Internal Revenue, now and at all times saving and reserving 
all manner of objections and exceptions to the errors and in¬ 
sufficiencies in the petition filed herein and to th^ jurisdiction 
of the court in the premises, and relying on th^ same as if 
motion to dismiss had been interposed, nevertheless, answering 
so much and such part of the said petition and the rule to 
show cause issued herein as he is advised it is| material or 
necessary for him to make answer unto, says: 

1. Respondent admits the averments of the first paragraph 
of the petition. 

2. Respondent admits that David Burnet is Commissioner 
of Internal Revenue of the United States. Further answering 
paragraph two of the petition, the respondent states that he is 
advised the other averments of that paragraph are statements 
of conclusions as to his duties as Commissioner of Internal 
Revenue which he is not required to answer. 

3. Respondent admits the averments of the third paragraph 
of the petition. 

4. Respondent admits the averments of the fourth para¬ 
graph of the petition. 

5. Respondent, answering the fifth paragraph of the peti¬ 
tion, admits that an amended return of income for the fiscal 
year ended March 31, 1919, was filed by the relator on or 
about July 7, 1921, which sets forth a tax liability of $305,- 
377.04, and that there was a statement therein that the tax 
for the said year had been overpaid in the amount of $57,007.21. 

The respondent, further answering the fifth paragraph 
30 of the petition, admits the averments with 
the filing of the various claims for refund] 
and for abatement, and further admits that a correct copy of a 
claim for refund in the amount of $33,135.04 is attached to 
the petition as Exhibit A. 

6. Respondent admits the averments of the sixtiy paragraph 
of the petition. 

7. Respondent admits the averments of the seventh para¬ 
graph of the petition. 


reference to 
for credit, 
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8. Respondent, answering the eighth paragraph of the 
petition, admits that the Commissioner of Internal Revenue, 
under date of May 26, 1926, mailed a letter to the relator 
showing as the result of his re-determination the correct tax 
liability of the relator for the fiscal year ended March 31, 1919, 
to be 8423,213.67 and that there was an overassessment of 
tax for that year in the amount of 825,968.35. Further 
answering the eighth paragraph of the petition, respondent 
states that the said letter further advised the relator with 
reference to the claims filed prior to the date of the said letter 
as follows: 

“In accordance with the above conclusions, your 1918 claim 
for the abatement of 8S0,800.12 will be rejected in full. Your 
1919 claim for abatement of 886,797.77; refund of 833,135.04; 
credit of 821,620.14, and credit of 82,252.03, aggregating 
8143,804.98 will be allowed for 825,968.35 and rejected for 
8117,836.63. 

“The overassessment shown above will be made the subject 
of a Certificate of Overassessment which will reach vou in due 
course through the office of the Collector of Internal Revenue 
for your district, who thus will be officially notified of the 
rejections. 

“Upon receipt of notice and demand from that official, 
payment should be made to his office in accordance with the 
conditions of his notice." 

It is admitted that a correct copy of the said letter dated 
May 26, 1926, is attached as Exhibit D to the petition. 

Further answering the eighth paragraph of the petition, 
the respondent avers that the said letter of May 26, 
31 1926, was the final and formal action taken by him in 

rejecting the claims referred to in the said letter: that 
no other action was necessary to be taken for and upon the 
rejection of the said claims, and that the relator upon receipt 
of the advice and information contained in the letter of May 
26, 1926, did, after the abatement of the sum of 825,968.35, 
pay to the Collector of Internal Revenue on October 15, 1926, 
the balance of tax outstanding for the said year ending March 
31, 1919, in the sum of 860,829.42, together with interest in 
the sum of 819,017.11, and that at the time of such payment 
the relator was fullv advised that final action had been taken 
on the said claims bv the Commissioner of Internal Revenue. 

9. Respondent admits the averments of the ninth paragraph 
of the petition. 
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10. Respondent admits the averments of the t|enth para¬ 
graph of the petition. 

11. Respondent admits the averments of the eleventh para¬ 
graph of the petition. 

12. Respondent denies the averments of the twelfth para¬ 
graph of the petition. 

13. Respondent denies the averments of the 
paragraph of the petition. 

14. Respondent denies the averments of the 
paragraph of the petition, and avers that there wa 
to the relator a plain, adequate, and complete 
recover back any taxes wrongfully or erroneously ( 


15. Answering the fifteenth paragraph of the petition, the 


respondent has no knowledge or information of 
therein alleged, and can therefore neither admit nc 
same. 


thirteenth 

fourteenth 
s available 
remedy to 
ollected. 


the facts 
r deny the 


avers that 
tor for the 


Further answering the petition, the respondent 
the original income and profits tax return of the rek 

fiscal year ending March 31, 1919, was filed on June 
32 14, 1919, showing a tax liability of $362,384.25 which 

was paid in four installments, the last in March, 1920; 
that an assessment of additional taxes in the amount of 
S86,797.77 was made in May, 1921: that on July 7, 1921, the 
relator filed an amended income and profits tax return for the 
same year showing a tax liability of 8305,377.04 and claiming 
that there had been an overassessment of taxes in the sum of 
857.007.21: that on the same day the relator filed claims for 
credit in the amounts of $2,252.03 and 821,620.14 against 
taxes for the years 1917 and 1918, respectively, a^id a claim 
for the refund of 833,135.04, and on July 8, 1921, fi}ed a claim 
for the abatement of the additional taxes assessed jn the sum 
of 886,797.77: that on December 7, 1925, another 
the refund of 812.000 was filed, which claim wr 
December 17, 1925: that thereafter the Comm 
Internal Revenue by letter dated May 26, 1926, rejected the 
claim for refund of $33,135.04 and advised the relator of his 
determination of the tax liability of the relator for the fiscal 
year ending March 31, 1919, showing that the correct tax was 
8423,213.67 and that the relator had been overasse^sed in the 
sum of 825,968.35: that in due course the sum of $25,968.35 
determined by the Commissioner of Internal Revenue to have 
been overassessed was abated, leaving an outstanding balance 
of the additional taxes assessed in May, 1921, of $60,829.42, 
which amount, upon notice and demand from the Collector of 


claim for 
°s rejected 
ssioner of 
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Internal Revenue for the district in which the relator conducts 
its business, was by the relator paid to the Collector on October 
15, 1926, together with interest in the sum of $19,017.11; that 
thereafter the relator filed a claim for refund in the amount of 
$100,000 with the respondent, which claim the respondent 
acted upon and advised the relator that his tax liability for 
the fiscal year ending March 31, 1919, had been over- 
33 assessed in the sum of $103,192.44, of which amount 
$42,363.02 was barred from allowance by the statute 
of limitations and that the balance of $60,829.42 would be 
allowed and refunded; that on April 14, 1930, the said sum of 
$60,829.42 was in fact refunded to the relator, together with 
interest in the amount of $12,700.01. 

Further answering the petition the respondent avers that 
the relator, under the provisions of subdivision (a) of section 
1113 of the Revenue Act of 1926, reenacting section 3226 of 
the Revised Statutes, could have filed suit to recover back 
the taxes paid represented by the refund claim for $33,135.04 
either after six months from the date of the filing of said claim 
and within five years after payment of the tax sought to have 
refunded or at any time after rejection of the claim on May 
26, 1926, up to and including May 26, 1928; that notwith¬ 
standing the right allowed to the petitioner by section 3226 
of the Revised Statutes to so proceed the relator slept on its 
rights and did nothing within the period of limitation within 
which suit might be brought nor thereafter until the 20th day 
of September, 1928, when the relator filed a new claim for the 
refund of the sum of $100,000, which was after the statute of 
limitations had run as to the refund of any part of the tax 
paid in March, 1920, as averred in paragraph ten of the petition 
filed herein. 

Wherefore, having fully answered the petition and the rule 
to show cause, respondent prays that the petition be dismissed 
and the rule to show cause discharged with costs. 

HARRIS F. MIRES, 

Acting Commissioner of Internal Revenue. 

LEO A. ROVER, 

United States Attorney; 

JOHN W. FIHELLY, 

Assistant United States Attorney; 

CHAS. T. HENDLER, 

Special Attorney , Internal Revenue , 

Attorneys for Respondent. 
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34 District of Columbia, 

Harris F. Mires, being duly sworn, says that jie has read 
the foregoing answer by him subscribed as Acting Commis¬ 
sioner of Internal Revenue, and knows the contents thereof; 
that the facts therein stated upon personal knowledge are 
true; and that those set forth upon information and belief 
are believed to be true. 

HARRIS F. MIRES. 

Subscribed and sworn to before me this 18th d^y of June, 
A. D. 1931. 

[seal.] C. E. BITTINdER, 

Notary Public , D. C. 

Stipulation for Amendment to Answer and that Demurrer 
Interposed to Said Answer Should Stand, 

Filed March 23, 1932. 

^L* ■A 1 ^ I ^ 

*T* "T T *T* T 1 *T* 

This case came on to be tried on the 18th day of March, 
1932, and it being the desire of counsel for the petitioner and 
counsel for the respondent to have in the record of proceedings 
before the court a copy of a certificate of overassessment which 
issued to the petitioner from the respondent for an overassess¬ 
ment of 825,968.35 and the notice and demand made upon the 
petitioner by the Collector of Internal Revenue fbr the Dis¬ 
trict of South Carolina for the payment of outstanding balance 
of additional tax assessed in May, 1921, of S60,829.4j2, together 
with interest, it w*as and hereby is stipulated that £he answer 
interposed by the respondent in the above-entitled <tase should 
be amended as follows: 

On page 4 of the answer in line 21, after the words “in the 
sum of 825,968.35;” add the following: “That in due 

35 course and on or about September 1, 1926, aJ certificate 
of overassessment issued to the petitioner was delivered 

to the petitioner by the Collector, which Certificate showed 
an overassessment in the sum of 825,968.35, a true copy of 
which certificate of overassessment is hereto attached marked 
“Exhibit A” and is prayed to be read as a part hereof;” 

On the same page in line 28, after the figure “819,017.11” 
add the following, substituting a comma for the ^emicolon: 
“a true copy of which notice and demand made by the Collec- 
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tor of Internal Revenue on the relator for the tax as aforesaid 
with interest is hereto attached marked “Exhibit B” and is 
prayed to be read as a part hereof;” 

It hereby is further stipulated and agreed that the demurrer 
interposed to the answer as originally filed shall stand as a 
demurrer to the answer as hereby amended. 

Agreed. 

FREDERICK 0. GRAVES, 

Counsel for the Petitioner. 

CHAS. K. HOOVER, 

Counsel for the Respondent. 

Leave to amend the answer as above is hereby granted. 

JESSE C. ADKINS, 

Associate Justice. 


36 Exhibit A. 

Treasury Department, Office of Commissioner of Internal 

Revenue, Washington. 

Income Tax Unit, IT:R:CC-Exh. 

Certificate of Over assessment. 

Number: 194,407. Allowed: S25,968.35. Schedule No. 
22196. 

Clifton Manufacturing Company, 

Clifton, South Carolina. 

Sirs: 

An audit of your income tax return, Form 1120, and a con¬ 
sideration of all the claims (if any) filed by you for the fiscal 
year ended March 31, 1919, indicates that the tax assessed 
for this year was in excess of the amount due: 


Tax previously assessed: 

Original (Account #40039). $362,384.25 

Additional tax, May 1921 List, Page 4, 

Line 3. 86,797.77 


Total tax assessed. $449,182.02 
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Correct tax liability 


0 verassessmcnt 


423,213.67 


825,968.35 


vised of the 
tax liability 


In a Bureau letter of recent date, you were ad 
amount and manner of establishing your correct 
which resulted in the above computation. 

The amount of the overassessment will be abated, credited, 
or refunded as indicated below. (You will be relieved from 
the payment of any amount abated: if an overpayment has 
been made and other taxes are due, credit will t|e made ac¬ 
cordingly, and any amount refundable is covered by a Treasury 
check transmitted herewith.) 

Included in the accompanying check is interest in 
stated below, allowed on the refund or credit. 

Respectfully, 


the amount 


Abated: 825,968.35. 

Credited: 8-. 

Year:-. 

Account No.:-. 

Refunded: 8-. 

Interest: 8-. 


C. R. NASH 
Ass’t to the Commissioner , 
By LESLIE GIIJ 
Head of 


LIS, 
Division. 


Instructions executed. 


Signature: JAS. F. JONES 


(?), 


Collector Int. Rev. District of S . C 


Note.—T he interest, if any, included herein 
income, and must be included in your income ta^ 
the year in which received. 
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Form 17A. U. S. Internal Revenue. Revised January, 

1924. 2-9437. 


is taxable 
return for 


Notice and Demand for Income Tax. 


Old balance. Date. Tax. Amount paid. Balance payable. 

Interest at H of 1 per cent per month 60,829.42 Conk. 97-8. 

from 7/8/21 to 9/24/26. 19,017.11 Yeaf, 3/31/19. 

- Abatement claim 


Remarks. 


Due 79.S46.53 rejected in part. 

Notice is hereby given that there has been assessed against 
you the amount of tax stated above. Demand 

5—5720a 


is hereby 
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made for the immediate payment of said tax. If payment is 
not made within ten days after date of this notice, the Act 
provides that a penalty fo 5 per cent of the amount of tax due 
will be added, plus interest at the rate of 1 per cent per month, 
until paid. 

Date 9/24/26. 

Date:-. 

To the Collector of Internal Revenue: 

I inclose herewith the sum of S— in payment of the tax 
shown above. 

Name:-, 

i Address:-. 

Collector’s paid stamp: Exh. —. B 1. 

Clifton Mfg. Co., Clifton, S. C.: 

To avoid penalty and interest this tax must be paid within 
10 da vs from the above date to the Collector of Internal 
Revenue at Columbia, S. C. 

(Across face: T[his notice must accompany remittance to 
insure proper credit.) 

Return this form with remittance. 

38 Demurrer. 

Filed June 24, 1931. 

The petitioner, Clifton Manufacturing Company, says that 
the respondent's answer filed in the above entitled cause is 
bad in substance. 

Among other things, the petitioner will argue— 

(1) That the respondent has never acted upon petitioner’s 
claim for refund which was filed on June 7, 1921, nor has the 
respondent notified the taxpayer by mail regarding any dis¬ 
allowances as required by Section 3226 of the Revised Statutes 
as amended by Section 1113 of the Revenue Act of 1926. 

(2) That the petitioner has no other complete and adequate 
remedy for the amount claimed to be due in its petition. 

WARD LOVELESS, 

FREDERICK O. GRAVES, 

W. A. SUTHERLAND, 

Attorneys for Petitioner. 
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Supreme Court of the District of Colombia. 

Wednesday, March 23, 1932. 

Session resumed pursuant to adjournment, lj[on Jesse C. 
Adkins, Justice, presiding. i 


Come now the parties hereto by their respective attorneys 
of record and for good cause shown the judgment entered 
herein on the ISth day of March, 1932, is hereby vacated, set 
aside and for naught held with leave to the respondent to 
amend his answer upon the condition that the denjiurrer to the 
original answer shall stand as to said amended answer, which 
is accordingly done. And thereupon, aftejr considera- 
39 tion of the demurrer as to said amended answer it is 
ordered that said demurrer be, and the same is hereby 
overruled. 

Whereupon the petitioner by its attorney of Record elects 


to stand upon its demurrer and it is ordered that 
be, and the same is hereby dismissed and the rule 

Wherefore it is considered that petitioner take 
this action that respondent go hence without 
nothing held and recover of petitioner his costs o: 
be taxed by the clerk and have execution thereof. 

From the foregoing judgment the petitioner by its attorney 
of record, in open court, notes an appeal to the Courf: of Appeals 
of this District ; whereupon, an undertaking to ac^t as a cost 


the petition 
discharged, 
nothing by 
day be for 
defense to 


bond is hereby fixed in the sum of One Hund 
(SI00.00) with leave to deposit Fifty Dollars (S{ 
with the clerk in lieu thereof. 

Memorandum. 


ed Dollars 
50.00) cash 


April 11, 1932.—S50 deposited in lieu of Undcj 
appeal. 

Assignments of Error. 

Filed April 11, 1932. 


rtaking on 


* 


Comes now the petitioner, by its attorneys, and for assign¬ 
ments of error on appeal to the Court of Appeals of t|ie District 
of Columbia, sets forth the following: 
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(1) The Court erred in overruling the demurrer to the 
respondent’s answer and in refusing to enter an order granting 
the writ of mandamus, as prayed for in the petition. 

40 (2) The Court erred in holding that the respondent, 

by his lettdr of May 26, 1926 (Petitioner’s Exhibit “D”) 
rejected the petitioner’s claim for refund (Petitioner's Ex¬ 
hibit “A”). 

(3) The Court erred in holding that the respondent by his 
letter of May 26, 1926 (Petitioner's Exhibit “D”) and by the 
certificate of overassessment (Respondent’s Exhibit 1) and 
by Collector’s notice and demand (Respondent’s Exhibit 2), 
rejected the petitioner’s claim for refund (Petitioner’s Ex¬ 
hibit “A”). 

(4) The Court erred in failing to find that petitioner's 
claim for refund (Petitioner's Exhibit “A’’) has never been 
rejected by the respondent. 

(5) The Court erred in other respects apparent on the 
record. 

J. ROBERT SHERROD, 
WARD LOVELESS, 

F. O. GRAVES, 

Attorneys for Petitioner. 


Copy of assignments of error received this 11 day of April, 
1932. 

CHAS. K. HOOVER, 
Attorney jor Respondent. 


Designation of Record. 

Filed April 11, 1932. 

* * * * * * * 

Now comes Frederick 0. Graves, one of the attorneys of 
record for the appellant in the above-entitled cause, and 
designates the parts of the record which he desires to have 
included in the transcript, said parts being considered sufficient 
for the determination of the questions raised on appeal, 
namel v: 

(1) Petition and rule to show cause. 

(2) Answer of respondent. 

41 (3) Demurrer of petitioner. 

(4) Stipulation of parties with exhibits to be made a 
part of respondent’s answer. 
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(5) Judgment of the Court. 

(6) Notation of appeal. 

(7) Assignments of error. 

(8) Memo, of $50 deposited to perfect appeal. 

(9) This designation. 

FREDERICK O. GRAVES, 

Attorney for Petitioner. 

Service of a copy acknowledged this 11 day of April, 1932. 

CHAS. K. HOOVER, 
Attorney for Respondent. 

42 Supreme Court of the District of Columbfa. 


United States of America, 

District of Columbia , 

: 

I, Frank E. Cunningham, Clerk of the Supremp Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 41, both inclusive, to be a true <|nd correct 
transcript of the record, according to directions of counsel 
herein filed, copy of which is made part of this transcript, in 
cause No. 79003 at Law, wherein United States, relatione 
Clifton Manufacturing Company is Petitioner 4nd David 
Burnet, Commissioner of Internal Revenue, is Respondent, 
as the same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 20th day of June, 1932. 

i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Suprejue Court. 
No. 5720. United States ex relatione Clifton Manufacturing 
Company, appellant, vs. David Burnet, Commissioner of 
Internal Revenue. Court of Appeals, District of Columbia. 
Filed Jun. 20, 1932. Henry W. Hodges, Clerk. 


(2139) 
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Court of Appeals, district of Columbia 

April Term, 1932. 

No. 5720. 

Special Calendar. 


United States ex relatione , Clifton Manufacturing 

Com pan y, A ppellant, 

v . 

David Burnet, Commissioner of Internal Revenue, 

Appellee. 

BRIEF FOR APPELLANT. 


This is a Federal income tax case, and is here on ap¬ 
peal from a decision of the Supreme Court of the Dis¬ 
trict of Columbia overruling the Appellant’s demurrer 
to the Commissioner’s amended answer to a petition 
for a writ of mandamus to compel the Commissioner 
to act on a refund claim and allow or reject same. 

FACTS. 

Certain matters in the printed Record requiring 
clarification are discussed in the Appendix to th}s brief, 
page 20. j 
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The undisputed facts appearing from the petition 
and answer are as follows: 

The Appellant on June 14, 1919, filed its income and 
profits tax return for the fiscal year ended March 31, 

1919, showing a tax liability of $362,384.25, which was 
paid in four equal installments, the last on March 12, 

1920. 

An assessment of additional taxes in the amount of 
$86,797.77 \yas made in May, 1921. On July 7, 1921, 
Appellant filed an amended return for the fiscal year 
ended March 31, 1919, showing a tax liability of $305,- 
377.04 and an overpayment of $57,007.17. On the same 
day the Appellant filed claims for credit in the amounts 
of $2,252.03 and $21,620.14 against taxes for the years 
1917 and 1918, respectively, and a claim for refund of 
$33,135.04, 4 4 or such greater amount as is legally re¬ 
fundable.” On July 8,1921, the Appellant filed a claim 
for the abatement of the additional assessment of 
$86,797.77. 

On May 26, 1926, the Commissioner of Internal Rev¬ 
enue advised Appellant by letter that the tax liability 
for the fiscal year ended March 31, 1919, was $423,- 
213.67, and that the Appellant had been overassessed 
by $25,968.35. On September 15, 1926, the Commis¬ 
sioner abated the sum of $25,968.35 and on October 15, 
1926, upon notice and demand by the Collector, the 
taxpayer paid the sum of $60,829.42 together with 
interest thereon in the amount of $19,017.11. 

On September 20, 1928, the Appellant filed with the 
Collector of Internal Revenue a claim for refund of 
$ 100 , 000 . 00 . 

The Commissioner reaudited the Appellant’s tax re¬ 
turns for the fiscal year 1919 and on October 24, 1929, 
determined that the tax liability had been overpaid 
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by $103,192.44. The Commissioner on April li, 1930, 
refunded $G0,S29.42 of this overpayment but has re¬ 
fused to refund the balance, $42,363.02, under the claim 
that it is barred bv the statute of limitations. 

APPELLANT’S CONTENTION. 

The Appellant contends that the Commissioner has 
never taken final action on the claim for refund of 
$33,135.04, which was filed on July 8, 1921, either by 
disallowance or otherwise, and that by his failure to 
take such action the Appellant is deprived of a plain 
and adequate remedy for obtaining the refund of the 
overpayment which the Commissioner admits was 
made. Appellant admits that if the Commissioner 
actually rejected said claim for refund at any tjime in 
1926, Appellant is not entitled to prevail; and tljie sole 
question seems to be whether said claim was then 
rejected. 

THE STATUTE. 

The pertinent provision of the statute is: 

Revenue Act of 1926, 44 Stat. 116: 

“Sec. 1113. (a) * * * No such suit or proceeding 
shall be begun before the expiration of six months 
from the date of filing such claim unless the Com¬ 
missioner renders a decision thereon within that 
time, nor after the expiration of five years from 
the date of the payment of such tax, penalty, or 
sum, unless such suit or proceeding is begun Within 
two years after the disallowance of the p^irt of 
such claim to which such suit or proceeding re¬ 
lates. The Commissioner shall within 90j days 
after any such disallowance notify the taxpayer 
thereof by mail.” 
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ARGUMENT. 

I. 

The Commissioner Must Act on All Claims Duly Filed. 

Congress has provided in Section 1113(a) of the 
Revenue Act of 1926 that no suit or proceeding for the 
recovery of an internal revenue tax shall be begun 
after the expiration of five years from the date of the 
payment of such tax unless such suit or proceeding is 
begun within two vears after the disallowance of that 
part of the claim to which the suit or proceeding 
relates. 

The tax was paid in March, 1920, a claim was filed 
in July, 1921, and for several years thereafter the 
Commissioner was engaged in the audit of the return. 
In order to avoid the necessitv of filing a suit until the 
Commissioner could complete his audit, Congress pro¬ 
vided that suit might be brought within two years after 
the disallowance of the claim. The Commissioner now 
refuses to take any action on the claim, and unless lie 
is compelled to do so, the Appellant has no remedy in 
law for obtaining the overpayment, which admittedly 
was made. 

Section 3226 of the Revised Statutes was amended to 
include the provision for beginning suit within two 
vears after the disallowance of a claim, the former 
limitation being within five years after the payment of 
the tax. As reasons for this provision the following is 
quoted from Senate Report No. 1137, of the 67th Con¬ 
gress, Cal. No. 1103, page 5: 

“S. As to time to begin suit (see see . 1318 ):— 
As the law now stands, a taxpayer must commence 
suit within five vears after the date of the over- 


payment. As to any overpayment made in 1917, 
his time will expire in 1923. The payments for 
1917 were made between March 1 and June 1,1918. 
There were many overpayments made by many 
concerns in that period. 

“9. Even the taxpayer who has completed his 
audit and who has filed his case with the Govern¬ 
ment, together with his claim for refund, will be 
obliged to sue the Government some time before 
June, 1923. The taxpayer does not know that his 
claim for refund is going to be allowed; he knows 
that he mav have to sue for it. His time to sue 
will expire within a few months. This will mean 
that in numerous cases suits will have to be started 
to protect the taxpayer. 

“10. Furthermore, section 131S of the 1921 act 
provides that suit cannot be commenced pntil a 
claim for refund has been on file for six months, 
unless the commissioner renders a decision thereon 
within that six months. This means that he has to 
file his claim for refund six months before the ex¬ 
piration of the five years for beginning suit. In the 
case of the 1917 tax, if the commissioner has not 
passed on the claim, and if the taxpayer did not 
file his claim for refund six months before June 1, 
1923, or earlier, he cannot start his suit until after 
the five years have gone by, and then the five-year 
limitation will preclude it. As a matter of fact, 
the taxpayer has only four and one-half years 
within which to file his claim for refund pr for 
credit. 

“11. The law ought not to put the taxpayer in 
the position wherein he must sue the Government 
before the Revenue Bureau has acted on his claim 
for refund or for credit. If the section be 
amended, as above suggested, the taxpayer will not 
have to start any suit until after it has been 
definitely determined that the Bureau has disal¬ 
lowed his claim. He ought to have two years 
after such disallowance to begin that suit, because 
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during that two years further negotiations with 
the Bureau may result in the case being settled 
without suit. 

“12. | The object is, of course, to obviate, not to 
precipitate, necessity for suit. An emergency ex¬ 
ists requiring immediate amendment in order to 
accomplish that object. 

“Special consideration ought to be shown by the 
Government to one who overpaid at a time when 
the Government needed the money most. At least, 
he ought not to be subjected to a disadvantage 
compared with one who happened to underpay.” 

In view of this legislative historv it would seem too 
clear for argument that Congress has not left it in the 
power of the Commissioner to deprive a taxpayer of 
the extended period for bringing suit merely by re¬ 
fusing to act on a claim for refund which has been 
timely filed. He is the officer charged with considering 
claims for refund, and there is no reason why he should 
not be compelled to act on each claim which properly 
comes before him. Otherwise it would depend upon the 
mere whim of the Commissioner whether a taxpayer 
had even the full five vears within which to sue. 

Appellant j is not seeking to control the Commis¬ 
sioner’s discretion; Appellant is seeking only to have 
the Commissioner directed to take such action on the 
claim as he himself may see fit to take. 

n. 

The Commissioner Has Never Rejected the Claim for 
Refund Filed on July 7, 1921. 

Appellant contends that the refund claim for 
$33,135.04 filed on July 7, 1921, has not been rejected. 
Respondent contends that it has been rejected. If it 
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has been rejected, then Appellant must fail in this 
action. If it has not been rejected, then clearly Ap¬ 
pellant must succeed, since the Commissioner must act 
in the matter and allow or reject the claim, as shown 
under Heading I. 

It is definitely established that where a timely claim 
for refund is pending, unacted upon by the Commis¬ 
sioner, and more than five years have elapsed sihce the 
payment of the tax in question, suit is barred by the 
statute of limitations pending rejection of the claim. 
Leonard v. United States , 1929 C. C. H. Par. D-9261, 
7 A. F. T. R. 9156, which opinion was later withdrawn 
when proof of rejection by the Commissioner I within 
the two year period was furnished (Court of Claims, 
April 6,*1931, 1931 C. C. II. Par. 9328). So Appel¬ 
lant’s only remedy is to force the Commissioner to act 
on said claim. 

If the Commissioner has rejected said claim, as he 
contends, he should be able to point out the act of re¬ 
jection and the definite time when it occurred. This 


matter of the date of rejection of a claim for refund is 
a very serious matter and is not to be lightly dealt with 
since within an absolutely definite time after rejection 
taxpayer’s right to recover taxes overpaid is forever 


barred. There must be some perfectly definite time 


and consequently some perfectly definite act by which 
the running of the statutory period of two years is 
started, and certainly the Respondent, who is th<^ Com¬ 
missioner of Internal Revenue, should be able ti show 
the Court when the act took place by which this statu¬ 
tory period was started. 

Respondent apparently recognized the necessity of 
fixing some definite time and act as starting th^ run¬ 
ning of the statute, and so in his original answer filed 
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in this casq the Commissioner relied upon the letter of 
May 26, 1926 (R. 9-19), as constituting a rejection of 
the refund claim of July 7, 1921. The original answer 
stated (R. 28): 

“The respondent avers that the said letter of 
May 26, 1926, was the final and formal action 
taken by him in rejecting the claims referred to in 
said letter.’’ 

And Respondent quotes from said letter, as consti¬ 
tuting a rejection of said claim, the following (R. 28): 

“In accordance with the above conclusions, your 
1918 claim for the abatement of $80,800.12 will be 
rejected in full. Your 1919 claim for abatement of 
$86,797.77; refund of $33,135.04; credit of $21,- 
620.14, and credit of $2,252.03, aggregating $143,- 
804.98 will be allowed for $25,968.35 and rejected 
for $117,S36.63. 

‘ ‘ The overassessment shown above will be made 
the subject of a Certificate of Overassessment 
which will reach vou in due course through the 
office of the Collector of Internal Revenue for your 
district, who thus will be officially notified of the 
rejections. 

“Upon receipt of notice and demand from that 
official, payment should be made to his office in ac¬ 
cordance with the conditions of his notice.” 

We shall discuss below whether this letter consti¬ 
tutes a rejection of said claims, but before doing so 
reference should be made to the answer as amended 
after the argument in the Court below- so as to elimi¬ 
nate possible confusion. 

The portion of the answ r er amended, after amend¬ 
ment, reads as follows (R. 31-32, 29-30): 
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“that thereafter the Commissioner of Internal 
Revenue by letter dated May 26, 1926, rejected the 
claim for refund of $33,135.04 and advised] the re¬ 
lator of his determination of the tax liability of the 
relator for the fiscal year ending March 31, 1919, 
showing that the correct tax was $423,213|67 and 
that the relator had been overassessed in t^ie sum 
of $25,968.35; that in due course and on or about 
September 1, 1926, a certificate of over assessment 
issued to the petitioner was delivered to the peti¬ 
tioner by the Collector, which certificate showed 
an overassessment in the sum of $25,968.35 , a true 
copy of which certificate of over assessment is 
hereto attached marked i Exhibit A’ and is prayed 
to be read as a part hereof ; that in due coufrse the 
sum of $25,968.35 determined by the Commissioner 
of Internal Revenue to have been overafcsessed 
was abated, leaving an outstanding balance of the 
additional taxes assessed in May, 1921, of $60,- 
829.42, which amount, upon notice and demand 
from the Collector of Internal Revenue for the dis¬ 
trict in which the relator conducts its business, was 
by the relator paid to the Collector on October 15, 
1926, together with interest in the sum of $19,- 

emand 
on the 
rest is 


017.11, a true copy of which notice and d\ 
made by the Collector of Internal Revenue 
relator for the tax as aforesaid with intc 
hereto attached marked ‘Exhibit B’ and is forayed 
to be read as a part hereof.” (Portions ini italics 
represent portions added by amendment.) 


Exhibits A and B referred to in* the above quotation 
are copied at R. 32-34, Exhibit B beginning on R. 33 at 
line beginning “37 Form 17A.” 

It will be noted that the answer as amende^ does 
not even contend that any act of the Commissioner 
other than the letter of May 26, 1926, constituted a 
rejection of the claim. An examination of those papers, 
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Respondent’s Exhibit A and B, will reveal that they 
contain no language which even by implication can be 
taken as a rejection of this refund claim, and as stated 
above Respondent’s answer does not claim that they 
constituted a rejection of said claim. It is not under¬ 
stood that Respondent contends that they have any 
force as a rejection of the claim. At most he seems 
to contend that they are simply notice of a rejection. 
Even if they were notice of a rejection, and we do not 
think they were, we would have to find some act of re¬ 
jection and be able to tell when that took place. 

Neither of these two papers last referred to was 
signed by or on behalf of the Commissioner of Internal 
Revenue. They do not purport to be authorized by 
him. And yet we had thought that all such formal acts 
as the issuance of sixty-dav letters, the making and 
abating of assessments and the allowance or rejection 
of refund claims required the approval of the Commis¬ 
sioner, or some one delegated to act in his name. See 
Girard Trust Co. v. United States, 270 U. S. 163; 
United States v. Swift <& Co., 282 U. S. 468. Those 
cases show what formality attaches to the treatment 
of claims for refund, and credit, in the Department. 
And it may have been in recognition of this fact that 
Respondent j in his answer relied exclusively upon the 
letter of May 26, 1926, a letter signed by the Commis¬ 
sioner, as constituting a rejection of the claim. 

We address ourselves therefore solely to the ques¬ 
tion as to whether or not the letter of May 26, 1926, 
constituted a rejection of Appellant’s claim of July 7, 
1921. 

That letter merely advised Appellant: “Your claims 
will be allowed for $25,96S.35 and rejected for the bal¬ 
ance”. It is clear on the face of that letter that it 



does not constitute a rejection. It merely told! Appel¬ 
lant what would be done in the future, not what had 
been or was being done. 

This same question was in effect before the Court 
in the case of United States v. Michel . 282 U. S. 656 

* i 

(1931). There the Commissioner had mailed k letter 
to the taxpayer on August 17, 1925, advising hjm that 
his claim would be rejected and that the rejection 
would appear on the next schedule to be approved by 
the Commissioner. Thereafter, on September 2, 1925, 
the claim was listed on the schedule of rejected;claims 
signed by the Commissioner. No notification of the re¬ 
jection on September 2, 1925, was given to tl|e tax¬ 
payer by the Commissioner until June 27, 192$. The 
question before the Court was whether the failure of 
the Commissioner to comply with the provision of 
Section 3226 of the Revised Statutes that the Com¬ 
missioner should notify the taxpayer within ninety 
days after the disallowance of a claim for refuhd ex¬ 
tended the period within which suit might be brought. 
The Circuit Court of Appeals in that case said, 37 F. 
(2d) 38, 40 (C. C. A. 2nd): 

“It is said that the letters from the Commis¬ 
sioner advising the plaintiffs here that their Claims 
‘would be rejected’ were sufficient notices td com¬ 
ply with the law. The statute, however, prescribes 
a notice ‘after’ the disallowance. The word ‘after’ 
is not merely technical but seems to us to go to the 
essence. It requires notice of the final decision and 
does not leave the taxpayer to discover whe^i that 
decision has been made with no aid but th4 pro¬ 
phecy of the Commissioner—a prophecy subject to 
a possible change of the latter’s opinion. The re¬ 
jection appearing on the schedule approved by 
the Commissioner, and not the letter forecast- 
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ing his action, represented his final decision as a 
matter of law. Girard Trust Co. v. United States, 
270 U. S. 163, * * * It is the rendering of this 
final decision of which notice had to be given.” 

The Supreme Court reversed the Circuit Court of 
Appeals and held that the period within which to file 
suit began to run from the date the claim was rejected 
rather than from the date on which the notice of the 
rejection was sent out in 1928. It held that the re¬ 
quirement of notice was simply directory to the Com¬ 
missioner and that the failure to comply with the direc¬ 
tion did not extend the statute of limitations. 

This holding of the Supreme Court involved the de¬ 
termination of a legal question which was certainly 
far from clear. In our opinion it presented to the 
Court a question of statutory construction of great 
difficultv. The Court could have entirely avoided the 
determination of this question if it had held that the 
letter of August 17, 1925, stating that the claim would 
be rejected itself constituted a rejection of the claim; 
because if that letter had constituted a rejection, the 
sending of it to the taxpayer would have constituted 
notice of rejection. Yet both the Circuit Court of Ap¬ 
peals and the Supreme Court seemed to be perfectly 
clear upon the proposition that the letter of August 
17, 1925, did not constitute a rejection, and that the re¬ 
jection actually look place on September 2, 1927, upon 
the signing of the rejection schedule by the Commis¬ 
sioner. The! Supreme Court simply stated “the claim 
was rejected on September 2.” 

Most of the decisions on this type of cases have been 
rendered by the United States Court of Claims, and 
because of the great confusion which has resulted, Con- 
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gress felt it necessary again to amend Section 3226 by 
Section 1103 of the Revenue Act of 1932 to provide 
that the date of bringing suit should be limited to not 
more than two years from the date of mailing by reg¬ 
istered mail by the Commissioner to the taxpayer of a 
notice of the disallowance, etc. 

At the time the present case was argued in the Court 
below the last expression of the Court of Claims upon 
this subject was its opinion in the case of New England 
Mutual Life Insurance Co. v. United States, 52 F. (2d) 
1006. The Court in that case held that letters from 
the Commissioner of Internal Revenue infornjiing the 
taxpayer that certain claims would be rejected con¬ 
stituted a rejection of same and that the statute of 
limitations on suit had therefore run. 

The decision of the Court of Claims in the New Eng¬ 
land Mutual Life Insurance Co. case is based upon the 
earlier decision of that Court in the case c|f Daily 
Pantograph, Inc. v. United States, 37 F. (2d) 783, in 
which case the United States and not the taxpayer was 
contending that a letter stating that a claim for refund 
would be rejected did not constitute a rejection. The 
United States was contending that the taxpayer did 


not have the benefit of the two-vear limitation 


in Sec¬ 


tion 3226 and was barred by the five-year limitation, 
because of the fact that its claim for refund had never 
been rejected. The Court said that the statement 
“your claims will be rejected” would be understood to 
mean that the Commissioner had definitely rejected the 
claim referred to. In the Daily Pantograph case no 
question of real importance was involved, because if 
the Commissioner had not rejected the claim, he cer¬ 
tainly could have been compelled to do so, a^id tax¬ 
payer could then have recovered. In our casej on the 
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other hand, great hardship will be worked on Appellant 
if the letter in question is held to be a rejection of the 
claim. 

Whether or not on account of an appreciation of the 
great hardship which will in many cases result from 
the doctrine which in the Daily Pantagraph case was 
merely a short cut to the correct answer, the Court of 
Claims in its most recent decisions has taken a posi¬ 
tion altogether out of harmony with the Daily Panto¬ 
graph case and the New England Mutual Life Insur¬ 
ance Co. case. 

The recent case in which the Court has reallv dis- 
cussed this question is that of Savannah Bank & Trust 
Co. v. United States, 58 F. (2d) 1068 (Ct. Cls.). In 
that case the Commissioner had written to the plain¬ 
tiffs a letter dated July 31, 1929, stating (P. 1070): 

“Your claim for refund will, therefore, be re¬ 
jected in full”. 

On August 9, 1929, the Commissioner signed a rejec¬ 
tion schedule on which the claims were listed. If the 
rejection occurred on the first date, the suit was barred 
by the statute of limitations. If the rejection occurred 
on the second date, the suit was timely. The Court 
held that tiie rejection occurred on the second date. 
The Court said (P. 1070): 

“If it, is shown that the Commissioner signed a 
schedule of rejection, the date on which such sched¬ 
ule is approved must be taken as the date of dis¬ 
allowance. If such schedule is not issued, the 
claim is disallowed on the date on which the tax¬ 
payer is notified by the Commissioner’s office of 
the action taken thereon. In such case it is im- 
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material whether the notification of the disallow¬ 
ance concludes with the statement, 4 Your (jlaim 
will, therefore, be rejected,’ or the statement, 
‘Your claim is rejected'’ j 

This case was followed by the Court of Claims and 
three other cases were decided at about the same time. 
Groves v. United States , 1932 C. C. H. par. 9334; Moltz, 
Exrx. v. United States , 1932 C. C. H. par. 9332; 
St radian v. United States , 1932 C. C. H. par. 9348. 

The Neiv England Mutual Life Insurance Company 
case relies not only on the Daily Pantograph case, but 
also upon Connell v. Hopkins , 43 F. (2d) 773 (D. C. N. 
I). Texas). Against that District Court case mav be 
cited two other District Court cases, the case of 
Solomon v. United States , 44 F. (2d) 238 (D. C. 8. D. 
N. Y.), and the case of Heebner v. United States , ijjO F. 
(2d) 904 (D. C. S. D. N. Y.). I 

In the Solomon case the Commissioner advised the 
taxpayer on May 26, 1926, that his claim would be re - 
jectcd . The Court refused to consider this as a rejec¬ 
tion and stated that its decision on the matter bbfore 
it would depend upon whether or not there had been 
an actual rejection, and, if so, when. 

The Heebner case refers to a letter notifying; the 
taxpayer that his claim ivould be rejected, which was 
dated February 25, 1928, but it stated that the sig¬ 
nificant date is March 9, 1928, when the original claim 
for refund was formally disallowed. March 9th was 
the date of the rejection schedule signed by the Com¬ 
missioner. 

The Court of Claims in the Savannah Bank & Trust 
Company case says that the question of whether of not 
any particular act constitutes a rejection must dejpend 
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upon the facts of each particular case, but the Court 
lavs down no vard stick bv which to measure what 

* ml 

facts shall and what facts shall not determine whether 
any particular act constitutes a rejection. So far as 
appears from the record the facts were just as strong: 
in the New England Mutual Life Insurance Company 
case as in the Savannah Bank & Trust Company case 
for holding that the letter stating that the claims would 
be rejected did not constitute a rejection. The letter 
in both cases stated that the rejections would be listed 
on the next Schedule to be approved by the Commis¬ 
sioner. Under such circumstances, if the scheduling of 
the claims as rejected constituted a rejection in the 
Savannah Bank <£ Trust Company case, why should 
not the Court have had to look to the same act to find 
a rejection in the Neiu England Mutual Life Insurance 
Company case? 

It is difficult to see how anything can be more illogi¬ 
cal than to hold that consideration must be given to 
the facts later occurring to determine whether or not 
at the time of the issuance of the particular letter that 
letter constitutes a rejection of a claim referred to 
therein. It is respectfully submitted that when such a 
letter is issued it at that moment either does or does 
not constitute a rejection of the claim and nothing later 
happening can affect the question as to whether or not 
it was actually a rejection. It is no answer to say that 
if the Commissioner is to list the particular claim on a 
schedule of Rejected claims, then that act must con¬ 
stitute the rejection because it is the only official action 
on the claim. 

If it were true that the particular type of statement 
or letter here involved constitutes a rejection of a 
claim for refund, it would be only reasonable and logi- 
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cal to hold that in every case it constitutes a rejection, 
and that the scheduling of the claim by the Commis¬ 
sioner on a list of rejected claims constitutes simply an 
official listing of a prior rejection for the benefit of 
office records. However, in that sort of situation the 

i 

Court was confronted by the language of the Supreme 
Court in the Micliel case which made it perfectly clear 
that the date of the scheduling constituted the date of 
the rejection. If the letter does not constitute a re¬ 
jection in the one case it cannot logically be held to 
constitute a rejection in the other. Nothing is sef up 
in this answer which would tend to give to the leiter, 
in this case, an effect which was not given to a similar 
letter by the Court of Claims in the Savannah Bah\k & 
Trust Company case. 

The question of what constitutes rejection of a claim 
for refund is a matter of prime importance. It is the 
act of rejection which starts the running of the statjute 
of limitations against suit by the taxpayer. Such an 
act must have some formal character. It must be pos¬ 
sible when a particular act is examined, without refjer- 
cnce to what may happen later, to determine whether 
it constitutes a rejection of a claim for refund, lit 
must not be subject to the whim of the Commissioner 


to state that in one particular case he intended a letter 
as a rejection of the claim and thus make it a rejection, 
whereas in another case where he uses the same la|n- 
o-uaire he mav show that he did not intend it as a ile- 
jection. If the Commissioner has rejected a claim fyr 
refund, he should be able to show perfectly definitely 
and conclusively when the rejection took place. He 
has certainly not done so in his answer in this case. | 
There is not in the answer in this case one allegation 
of any custom or practice on the part of the Commis- 
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sioner, or of anv rule established bv him which would 
make it appear that the letter in this case constituted 
a rejection of taxpayer’s claim. If we know the prac¬ 
tice of the Bureau of Internal Revenue, that letter was 
not intended as a rejection. Certainly the letter on its 
face does not purport to be a rejection. Under such 
circumstances, certainly this Court should not presume 
that it constituted a rejection; especially when it is 
borne in mind that in similar cases, such as the Daily 
Pantograph case before the Court of Claims, the Gov¬ 
ernment has itself contended, at a date subsequent to 
the mailing of such letter, that the letter did not con¬ 
stitute a rejection. Nothing could more clearly indi¬ 
cate that it |was not the Commissioner’s thought in the 
issuance of isucli letter that he was rejecting the claims 
referred to therein. 


in. 

Conclusion. 

The letter of May 26, 1926, did not constitute a re¬ 
jection. No other act is set up in the answer as consti¬ 
tuting a rejection. Respondent must therefore give 
consideration to the claim for refund which was timely 
filed and determine whether it should be allowed or re¬ 
jected and act accordingly. It is believed that if the 
Commissioner is compelled to act on the claim, he will 
allow same, since he has already determined that tax- 
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payer has overpaid its tax in an amount in excess of 
what has been refunded. 

Respectfully submitted, 


Of Counsel: 


Ward Loveless, 

F. O. Graves, 

W. A. Sutherland, 
Counsel for Appell 


ant. 


Miller & Chevalier, 
Southern Building, 
Washington, D. C. 

Sutherland & Tuttle, 

First National Bank Bldg., 
Atlanta, Georgia. 
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APPENDIX. 

Clarification of Printed Record. 

There are certain matters in connection with the 
printed record which can be cleared up by a simple 
statement. 

Exhibits A and B to the stipulation for amendment 
to answer (R. 31), which exhibits appear on pages 32 
to 34 of the record, are the same exhibits referred to in 
Assignments of Error (R. 36) as Respondent’s Exhibit 
1 and Respondent’s Exhibit 2 respectively. 

Designation of Exhibit B, which exhibit begins on 
page 33 of the record, has been omitted in error. Des¬ 
ignation of Exhibit B should be inserted on page 33 
just above the line “37 Form 17A. U. S. Internal 
Revenue, Revised January,”. 

The stipulation as to amended answer (R. 31-32) re¬ 
fers to insertions to be made on page 4 of the Commis¬ 
sioner’s answer in lines 21 and 28. Line 21 on page 4 
of the answer is the fifth and sixth lines from the bot¬ 
tom of page 29 of the printed record and line 28 on 
page 4 of the answer is line 3 on page 30 of the printed 
record. 
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IN THE 


Court of Appeals, district of Columbia 


April Term, 1932. 


No. 5720. 


S PEC IA L C AI-EX I) A R. 


United States ex relatione, Clifton Manufac 

Compan v. Appellant, 


’Tl'RI NO 


V. 


David Burnet, Commissioner oi‘ Internal Reyenue, 

Appellee. 


An Appeal from the Supreme Court of the District of 

Columbia. 


MOTION FOR LEAVE TO FILE PETITION FOR 

REHEARING. 

Comes now the above-named appellant, by its attor¬ 
neys, and moves for leave to file the accompanying pe¬ 
tition for rehearing. Appellant says that the delay in 
filing this petition is due to the fact that it is bated on 



certain decisions ol* the Supreme Court of the United 
States which were rendered subsequent to this Court’s 
decision in this case, viz., January 9, 1933. 

Wherefore it is prayed that this motion be granted. 


William A. Sutherland, 

First National Bank Bldg., 
Atlanta, Georgia, 

Frederick 0. Graves, 

920 Southern Bldg., 
Washington, D. C., 

Attorney* for Appellant . 


IX THE 


Court of appeals, Btstrict of Columbia 

April Term, 1932 j 

_ 

Xo. 5720 


Exited St at 


Special Calendar. 

EX RELATION E, ElIETOX Ma X UFACTURIXG 

Com paxy, A p pell ant, 

v. 


David Burnet, Commissioner of Internal Revenue, 

A ppell re. 

On Appeal from the Supreme Court of the District of 

Columbia. 

PETITION FOR REHEARING. 


To the Honorable , the Court of Appeals of the district 
of Columbia: 

Your Appellant, by its attorneys, respectfully” sub¬ 
mits that its rights are prejudiced by an opinion and 
decision of your Honors rendered herein on October 31, 
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for a roll oaring of this cause, especially in view of cer¬ 
tain decisions of the Supreme Court of the United 
States rendered subsequent to your Honors’ decision 
in this case. 


STATEMENT. 


T1 1 is Court correctly indicated that the sole question 
is whether Appellant V claim for refund was rejected 
bv the Commissioner's letter of Mav 26, 1926, which 
contained the following language: 


“In accordance with the above conclusions, your 
191S claim for the abatement of $80,800.12 will be 
rejected in full. Your 1919 claim for abatement of 
$86,797.77: refund of $33,135.04; credit of $21,- 
620.14, and credit of $2,252.03, aggregating $143,- 
804.98 will be allowed for $25,968.35 and rejected 
for $117,836.63. 

“The overassessment shown above will be made 


the subject of a Certificate of Overassessment 
which will reach vou in due course through the 

• V _ 

office of the Collector of Internal Revenue for your 
district, who thus will be officially notified of the re¬ 
jections.” 


Your Honors concluded that the Commissioner's let - 
ter of May 26. 1926, did constitute a rejection of the 
claim for refund, stating: 

“The question is whether this 1 animate should 
be interpreted as signifying a past or concurrent 
rejection, or one thereafter to be made. 

“In our opinion the natural force and effect of 
the language employed by the Commissioner was 
to serve notice upon the taxpayer that the claim 
in question was in fact rejected, and was not in¬ 
tended as a warning of future action by the Com¬ 
missioner. In this conclusion we are sustained by 
competent authorities. ’ ’ 
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As a result ot* this conclusion the Court refused to 

: i 

reverse the lower court and to grant Appellant’s 
prayer for a writ of mandamus, thereby leaving the 
Appellant with no remedy for obtaining a refund of 
the taxes which the Commissioner admits were! over¬ 
paid. 

REASONS FOR THIS PETITION. 

On January 9, 193J, the Supreme Court of the United 
States acted upon and decided three cases relative to 
claims for refund, namelv, United States r. Factors 
and Finance ('<nnpany , Xo. 141, United States r. Henry 
J'renUtss d’ Company. Ine.. Xo. 2J4, and United States 
v. M on phis Oil Cow pan//, Xo. JOS. In its opinions the 
Supreme Court indicated, among other things, that : 

(1) The words ‘'in accordance with the above 
conclusions, your claim will be rejected’’ do not 
constitute the rejection of a claim. United States 
r. Ilenry Prentiss U Com pan//, Ine. and United 
States r. Ment/d/is Oil (' <> m pan y. 

(2) The rejection or partial rejection of a claim 
for abatement and the payment thereafter of ad¬ 
ditional taxes by a taxpayer does not indicate a 
rejection of a claim for refund then pending. 
United States r. Factors and Finance Company. 

(J) It was the practice of the (Commissioner of 
Internal Revenue in September, 192b, to reject 


claims for refund by signing a rejection sclio 
United States r. Henry Prentiss (0 Con}pan/) 


Idule. 

Ine. 


In view of the language of the Supreme Court of 
the United States in the three cases listed above, which 
we believe is directly applicable to this case, it is re¬ 
spectfully urged that this petition be considered as 
having been timely filed, that a rehearing lie granted, 
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that a reargument be* permitted, and that the mandate 
of this Court be* stayed pending the disposition of this 
petition. 


Respectfully submitted, 

William A. Sutherland, 
Frederick O. Graves, 

Counsel for Appellants. 


We, William A. Sutherland, of Atlanta, Georgia, 
and Frederick (). Graves, of Washington, D. ( "., coun¬ 
sel herein [and attorneys regularly admitted to prac¬ 
tice in the Court of Appeals of the District of Colum¬ 
bia, do certify that in our opinion the foregoing state¬ 
ments are well founded and that the petition is not 
presented for the purpose of a delay; we believe that 
a rehearing is necessary in order that justice may be 
done, and that the decision of the Court is erroneous. 


William A. Sutherland, 
Frederick O. Graves. 


Januarv 2b, RKv>. 
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vol. TT1, 1933 C.C»H. Court imclslana, par. 9041, 

Vol. T, 1933 Prentice-Hall Federal Tax Service, par. 526, 
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United statea ▼. Henry Prentiss & Co.. Inc. , 

Yol. TII, 1933 C.C.H. Court Decisions, par. 9043, 

Vol. T, 1933 Prentice-Hall Federal Tax Service, par. 527, 
Supplement to U.S. Dally, Jan. 10, 1933, p. 15 (p>9). 





